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the relevant jurisdictions, and be au-
thorized by the appropriate foreign li-
censing authority.

(b) Legal framework. A derivatives
clearing organization shall operate
pursuant to a well-founded, trans-
parent, and enforceable legal frame-
work that addresses each aspect of the
activities of the derivatives clearing
organization. As applicable, the frame-
work shall provide for:

(1) The derivatives clearing organiza-
tion to act as a counterparty, including
novation;

(2) Netting arrangements;

(3) The derivatives clearing organiza-
tion’s interest in collateral;

(4) The steps that a derivatives clear-
ing organization would take to address
a default of a clearing member, includ-
ing but not limited to, the unimpeded
ability to liquidate collateral and close
out or transfer positions in a timely
manner;

(5) Finality of settlement and funds
transfers that are irrevocable and un-
conditional when effected (no later
than when a derivatives clearing orga-
nization’s accounts are debited and
credited); and

(6) Other significant aspects of the
derivatives clearing organization’s op-
erations, risk management procedures,
and related requirements.

(c) Conflict of laws. If a derivatives
clearing organization provides clearing
services outside the United States:

(1) The derivatives clearing organiza-
tion shall identify and address any ma-
terial conflict of law issues. The de-
rivatives clearing organization’s con-
tractual agreements shall specify a
choice of law.

(2) The derivatives clearing organiza-
tion shall be able to demonstrate the
enforceability of its choice of law in
relevant jurisdictions and that its
rules, procedures, and contracts are en-
forceable in all relevant jurisdictions.

§39.31

§§ 39.28—329.29 [Reserved]
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SOURCE: 78 FR 72514, Dec. 2, 2013, unless
otherwise noted.

§39.30 Scope.

(a) The provisions of this subpart
apply to each of the following: a sub-
part C derivatives clearing organiza-
tion, a systemically important deriva-
tives clearing organization, and any de-
rivatives clearing organization, as de-
fined under section 1la(15) of the Act
and §1.3(d) of this chapter, seeking to
become a subpart C derivatives clear-
ing organization pursuant to §39.31.

(b) A systemically important deriva-
tives clearing organization is subject
to the provisions of subparts A and B of
this part in addition to the provisions
of this subpart.

(c) A subpart C derivatives clearing
organization is subject to the provi-
sions of subparts A and B of this part
in addition to the provisions of this
subpart except for §§39.41 and 39.42.

§39.31 Election to become subject to
the provisions of this subpart.

(a) Election eligibility. (1) A deriva-
tives clearing organization that is reg-
istered with the Commission and that
is not a systemically important deriva-
tives clearing organization may elect
to become a subpart C derivatives
clearing organization subject to the
provisions of this subpart, using the
procedures set forth in paragraph (b) of
this section.

(2) An applicant for registration as a
derivatives clearing organization pur-
suant to §39.3 may elect to become a
subpart C derivatives clearing organi-
zation subject to the provisions of this
subpart as part of its application for
registration using the procedures set
forth in paragraph (c) of this section.
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